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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOB, THE NINTH CIRCUIT.

No. 796.

WILLIAM M. BBNEE and THE WIND-
HAM BAY GOLD MINING COM-

PANY,
Appellants

vs.

ANNA L. ZIMMERLY,
Appellee.

Upon appeal from the United States District Court for

the District of Alaska, Division No. 1.

Motions to Dismiss and Affirm.

MOTION TO DISMISS.

Comes now said appellee, by her counsel, and moves

the Court to dismiss the appeal herein upon the follow-

ing grounds:

1. This case, now here on appeal, was an action at law

and should have been brought here by writ of error in-

stead of appeal.

2. There is no testimony, or other proofs, in the record

or files of this court in this case, upon which to predicate

error.



MOTION TO AFFIRM.

And said appellee, by her counsel, also moves the

Court to affirm the judgment or decree of the court below

on the ground that, although the record may show that

this Court has jurisdiction, it is manifest, the appeal was

taken for delay only and that the grounds thereof are

frivolous.

These motions are made upon the record on file here-

in.

LORENZO S. B. SAWYER,
MALONY & COBB, and

W. E. CREWS,

Counsel for Appellee.

Brief on Motions.

MOTION TO DISMISS.

1. This is an action at law and could be brought to this

Court only by writ of error. It is an action for recovery

of money simply. (Rec. 1-5.) The primary right is legal

and the remedy is also legal, plain, adequate, certain,

and complete. There; is no peculiarly equitable remedy

such as cancellation, rescission, specific enforcement, re-

formation, discover}', injunction, etc., sought or men-

tioned. Even when the cause of action, based upon a

legal right does involve or present or is connected with

some particular feature or incident of the same kind as

those over which the concurrent jurisdiction of equity

ordinarily extends, such as fraud, mistake, accident,

trust, accounting, or contribution, still, if the legal

remedy * » * would be complete, sufficient and cer-



tain in the particular case, the concurrent jurisdiction

of equity does not extend to such a case. Equity does not

assume jurisdiction because an accounting is demanded
or needed; nor because the ease involves or arises from fraud;

nor because a contribution is sought from persons jointly

indebted, nor even to recover money held in trust where

an action for money had aud received will lie. Pom.. Eq.

Jur., sec. 178.

According to the American doctrine, where the right

is legal and the remedy is pecuniary and legal, the juris-

diction of equity only exists where the remedy at law is

inadequate. Pom. Eq. Jur., sec. 91L The United

States Courts are especially strict in maintaining and in-

sisting upon the distinction between law and equity, not

only on appeal and error, but in the original causes.

U. S. K. S., sec. 723, and cases cited by Desty under that

section. See also Pom. Eq. Jur., sec. 296, and notes.

Professor Pomeroy praises the decision of Mr. Justice

Baldwin in Baker v. Biddle, 1 Bald. 394, 405, which al-

though cited to show the extensive jurisdiction of equity,

''confirms our report" that equity has nothing to do with

a case like this. Corroborating, if corroboration were

needed, our statement that this case is an action at law,

all the issues in the case were submitted to a jury regu-

larly impaneled, and there is nothing to show that the

verdict of the jury was merely advisory except the

Court's treatment of it; so that if this case had come here

by writ of error, instead of appeal, this Court would un-

doubtedly have had jurisdiction of it. There is, then, no

doubt that the case at bar is a common-law action, and

the settled rule of law is that civil actions at law re-



suiting in final judgments are removable only by writ of

error. Parish v. Ellis, 16 Pet. 451; McCollum v. Eager,

2 How. (il-64; Bevins v. Ramsey, 11 How. 185; Saltmarsh

v. Tuthill, 12 How. 387; Graham v. Bayne, 18 How. 60-63;

Jones v. La Vallette, 5 Wall. 579; Walker v. Dreville, 12

Wall. 440; Hayes v. Fisher, 102 U. S. 121; other cases in-

numerable and all text-books. In two of the above-cited

cases, Parish v. Ellis and Jones v. La Vallette, the ap-

peals were dismissed for want of jurisdiction because the

cases should have come up by writ of error, although

they came respectively from the then territory of Florida

and the State of Louisiana, where appeals in such cases

were the proper modes of review. The opinion and deci-

sion in Bevins v. Ramsey, supra, although about the

briefest in the whole range of United States reports, dis-

poses of this case. It runs, "This action at law was dis-

missed because brought here by appeal instead of writ of error."

Of course, a party who, out of abundant caution, brings

a case to the Appellate Court both trays is justified in so

doing. The Court can then take its choice of ways to

come up. Hurst v. Hollingworth, 94 U. S. 111.

The fact that the Alaska Code abolishes the distinction

between actions at law and suits in equity (A. C, title II,

chap. 1, sec. 1) does not affect this question. Hill v.

N. P. Ry. Co., 113 Fed. 914, 917, C. C. A., 9th Girt., and

not yet reported, and cases cited in C. C. A. Reports.

The United States Circuit Courts of Appeals are not

governed by the rules or practice of any of the States or

Territories in the matter of appeals and writs of error.

Chateaugay Ore & Iron Co., Petr. 128 U. S. 544, which



case is much stronger than its syllabus; Fishburn v. Chi.

M. & St. P. Ky. Co., 137 U. S. GO. See, also, Alaska

Code, title II, chap. 51, sections 504-508, wherein is

plainly recognized the distinction between appeals and

writs of error, and the last-cited section adopts "all pro-

visions of law now in force regulating the procedure and

practice in cases brought by appeal or writ of. error to the

Supreme Court of the United States or to the United Slate*

Circuit Court of Appeal* for the Ninth Circuit, except in so

far as the same may be inconsistent with any provision

of this act." The adopted provisions are not inconsistent

with the provisions of this Code on the subject of appeals

an,; writs of error; and the only provisions of this Code

on that subject are those just cited.

2. How can this Court do otherwise than grant these

united motions to dismiss and affirm. This case was

tried, witnesses were sworn, and evidence introduced,

and yet No testimony, or proofs, or bill of exceptions, or

transcript thereof, is found in this record or in the files

of this court in this case. Counsel for appellants did not

take the proper, or any, steps to get the testimony, or

other proofs, into the record. Where necessary papers

are omitted from the record the appeal will be dismissed.

R. E. Co. v. Schutte, 100 U. S. 014, 67/7-8. In cases in

equity coming up by appeal, if no testimony comes up,

the Supreme Court will be compelled to affirm the decree,

because of the lack of proof, or send the case back for a

new hearing. Blease v. Garlington, 92 U. S. 1, '/, 8. If

the Court below "went wrong" how could this Court set

it ri°ht with neither chart nor compass to guide it?
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For further discussion of this material absence of evi-

dence, see our argument on the merits wherein it also

comes in place.

MOTION TO AFFIRM.

The practice of the Supreme Court, adopted by rule 8

of this Court, is to affirm the judgment or decree of the

Court below, when it can, instead of dismissing the ap-

peal or writ of error. Pomeroy v. Bank of Ind., 1 Wall.

592; Musina v. Cavazos, 6 Wall. 355; James v. Bank, 7

Wall. 692.

Rule (>, paragraph 5, of the Supreme Court, also

adopted by rule S of this Court, provides:

"5. There may [which is construed to mean must

—

Bohannon v. Neb., 118 U. S. 231] be united with a mo-

tion to dismiss a writ of error or an appeal, a motion to

affirm on the ground that although the record may show

that this Court has jurisdiction, it is manifest the writ

or appeal was taken for delay only, etc."

It is unnecessary to cite any of the numerous cases in

which this rule and practice have been followed.

If, in the consideration of the motion to dismiss, the

Court finds good grounds to affirm iustead of to dismiss,

it will, of course, grant this motion to affirm.

ON THE MERITS.

If the Court is not compelled to dismiss this appeal for

lack of jurisdiction, or, better yet, to affirm the judgment

or decree of the Court below, upon the showing already

made, it will have to go a little further iuto the merits

of the case, which although on our side great, are few and

quickly disposed of.



There is only one question raised by the assignment

of error herein—whether ''the Court erred in its decree

of dismissal, in so much and in so far only as said decree

was for a dismissal without prejudice.''

We, of course, contend that the Court could do no

otherwise than it did: 1. On general principles: If it was

of opinion, as appears from its findings and decree that

it was, (Rec. 35, 36, 41, 42), that "the matters set forth

and stated in the plaintiff's complaint are not supported

by sufficient evidence, and that there is a failure of proof

in that behalf on! the part of the plaintiff," and that the

plaintiff could, if given an opportunity, supply this de-

ficiency, it was manifestly its duty to dismiss, without

prejudice. All the books recognize the propriety of this

addition, "without prejudice," in a proper case. Durant

v. Essex Co., 7 Wall. 107; Case v. Beauregard, 101 U. S.

688, which hold that unless a decree contain these words

it will estop another suit for the same cause. See, also,

U. P. By. Co. v. Harmon, 4 C. C. A. 165; Sanders v. Dev-

ereux et al., 8 C. C. A. 629; and other cases cited by

Foster, Daniel, and others; also Story's Eq. PI., sec. 456;

Mitford, 644.

The Supreme Court not only recognizes and approves,

but frequently directs this addition, not merely in cases

in their "mcipimcy" but after trial or hearing (Gaylords

v. Kelshaw, 1 Wall. 81; Barney v. Baltimore City, 6

Wall. 280; Kendig v. Dean. 97 U. S. 423; Williams v.

Jackson, 107 U. S. 478, 484); and will reverse a decree

which dismisses a bill absolutely, when the dismissal

should have been "without prejudice." House v. Mul-

len, 22 Wall. 42, an example of a palpable abuse of dis-
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cretion. Among other grounds for this addition, Foster

mentions, "a slip or mistake in the pleadings, or in the

proof."
1

1 Foster, 2d ed., sec. 300, p. 545, and cases cited,

the same cases cited by appellants. Perhaps the Judge

had these authorities in mind when he decided this case,

Under the Alaska Code, the findings of the Court have

the same force and effect as the verdict of a jury. A.

C, title II, sec. 210. And the findings of the Court

in an equity case, with or without an advisory verdict,

if not conclusive on appeal, are very potent and per-

suasive:

Met. Nat. Bk. v. Rogers, 3 C. C. A. 666;

Warren v. Burt, 7 C. C. A. 105;

Richardson v. Walton, 9 C. C. A. 604;

Paxon v. Brown, 10 C. C. A. 135;

Snider v. Dobson, 21 C. C. A. 76;

Waterloo M. Co. v. Doe et al., 27 C. C. A. 50;

Lansing v. Stanisics, 36 C. C. A. 306;

S. & L. Soc. v. Davidson, 38 C. C. A. 365;

Even where the evidence is conflicting

—

Harding v. Hart et al. (C. C. A.), 113 Fed. 304, 306;

not yet reported in C. C. A. Repts;

Gorham Man. Co. v. E. B. T. Dry Goods Co. et al., 43

CCA. 511;

Daugherty et al. v. Bogy, 44 C. C. A. 266;

N. A. Exploring Co. v. Adams et al., 45 C. C. A. 185;

Bemmerly v. Smith (a Cal. case), 68 P. R, 97.

If the Court below did not err in the conclusions at

which it arrived, the decree should be affirmed. Evans

v. Bk., 141 U. S. 107. That rule compels an affirmance
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of the decree in this case. Furrer v. Ferris, 145 U. S.

132.)

2. The Alaska Code, which governed the action of the

Court, required it to find and decide asj it did. The sec-

tion of the code referred to is found in chapter 39, "Of

the Trial of Issues in Actions of an Equitable Nature"

and reads:

"Sec. 378. Whenever, upon the trial, it is determined

that the plaintiff is not entitled to the 1'elief claimed, or

any part thereof, a judgment shall be given, dismissing

the action, and such judgment shall have the effect to

bar another action for the same cause, or any part there-

of, unless such determination be on account of a failure of

proof, on the part of the plaintiff, in which case the Court may,

on motion of such plaintiff, give such judgment WITHOUT
PREJUDICE to another action by the plaintiff for the same

cause, or any part thereof."

For definition of the word "judgment" see a previous

section of this same Code, and chapter, which reads:

"Sec. 376. The provisions of chapters twenty and

twenty-four of this title ['Trial by Referees' and 'of

Judgment in General'] shall apply to actions of an equi-

table nature, but the final determination of the rights

of the parties thereto is called a judgment, and any in-

termediate determination is called an order." Now

section 378, supra, also cited by appellants in their brief,

completely covers this case. Appellants say that, under

this statute, "two conditions must concur before adismiss-

al can be; without prejudice: 1. There must have been a

failure of proof; 2. The dismissal without prejudice must

be "on motion of the plaintiff. No power is given, on the
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contrary, power is impliedly denied, to the Court, to

dismiss without prejudice sua spontc." Appellants pre-

serve a wise silence about the first condition, and there-

by admit that it was fulfilled in this case. If it were

not, they did not bring up any proofs. So that this Court

is bound to presume that the lower' Court's findings and

judgment in this regard are correct. As to the second

condition, the dismissal without prejudice in this case

was "on motion of the plaintiff." This motion of plaintiff

was at first denied, and a week afterward, upon further

and fuller consideration, in connection with another mo-

tion, granted. Rec. 41, 42: And the Court's first rul-

ing could not possibly estop the Court from changing its

mind and its ruling. If this ruling were a judgment,

the Court could change it any time during the term.

The order was made May 21st; the judgment or decree,

May 28, 1901; within the same term. But we cannot for

a moment admit that "power is impliedly denied to the

Court to dismiss without prejudice sua spoutc." To de-

cide, as, in view of all the circumstances of both facts

and law, it thinks right, is not only within the power,

but is the imperative duty of every Court. This is inher-

ent in the very idea of a Court. No statute can either

confer or take away this right, power and duty. The

statute x*eferred to, only recognizes; it does not create

this power, and cannot modify or limit it.

If the statute created the power, it might, perhaps,

provide how it should be exercised; as when a statute

creates a liability and provides a remedy, that remedy

is exclusive of all others. Fourth Nat. Bank v.

Francklyn, 120 U. S. 747. But this is no such case.
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Any order which a Court has jurisdiction to make, upon

motion, on behalf of any party, to a cause, it has juris-

diction to make of its own motion. We fail to see what

application to this case have sections 237, 376 and 377,

title II, Alaska Code. By section 377, this case is ex-

pressly excepted from the operation of section 237, and

section 376 has nothing, whatever, to do with either non-

suits or dismissals. Having found in the Code a law

(section 378), which exactly fits the case, is it not even

illogical to seek another?

It seems, then, that this addition to a judgment or

decree is not unknown, nor even uncommon. In a prop-

er case, "the Court awards it, and the law doth give it."

3. Whether this was a proper case for this addition

to his decree or judgment, is a matter which belonged to

the sound discretion of the Court below, or a matter of

practice, and, such a matter is not generally subject tq

review, either by writ of error, or appeal. The only au-

thority we need cite here is a late decision of the Su-

preme Court, not yet reported in the United States Re-

ports; "It is well settled that matters of discretion or

practice cannot, generally speaking, be made the basis

of an appeal, and do not constitute in themselves grounds

for the reversal of a final decree,'' citing numerous au-

thorities. U. S. v. Rio Grande Dam & Ir. Co., et al., 22

S. C. Rep. 428. See, also, Cheang Kee v. U. S., 3 Wall.

320; Connor v. Reugh, 18 How., 391; Early v- Rogers,

16 How., 599; Hall v. Weare, 92 U. S. 728. In the case

at bar the Court exercised its discretion only after care-

ful examination. As before stated, on the 28th day of

May, 1901, in connection with another motion, it granted
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the application which, on the 21st day of the same

month and year, it had denied. Rec. 41, 42. Can this

Court say it exercised its discretion unwisely?

Under the head that matters of practice are not re-

viewable, this Court will not consider the confounding

of law and equity practice in the court below, except in

the manner of coming up here. See Chateaugay and

Pishburn Cases, already cited.

4. How can this Court, any way, expunge this offend-

ing addition? If the facts do not appear from the rec-

ord, how is it possible for the appellate court to say

whether or not the judgment or decree is erroneous?

There is nothing in the record or files of this Court in

this case upon which to predicate error, abuse of discre-

tion or improper practice. This pretends to be an ap-

peal, a process of civil-law origin, which removes a case

entirely, subjecting the fact as well as the law to a

review and retrial; while a writ of error, a process of

common-law origin, removes nothing for re-examination

but the law (Wiscart v. Dauchy, 3 Dall. 321, 327); and

yet no testimony or proofs or bill of exceptions, or tran-

script thereof, appear in, are annexed to, accompany or

follow the record herein. The Alaska Code provides

for a bill of exceptions even in an equity case (A. C, title

II, sec. 372); and entries of exceptions in the minutes (Eec.

42), do not constitute a hill of exceptions. Pomeroy v.

Bank, 1 Wall. 592; and A. C, title II, sec. 372, just cited.

Of course, if federal and code practice on the subject of

exceptions do not agree, federal practice will prevail.

Chateaugay and Pishburn Cases, supra. All the issues

in this case (Rec. 27), were tried by a jury, whose verdict
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the Court set aside and entered judgment or decree here-

in in accordance with its findings based on the testi-

mony and proofs. The Court below decided upon the

whole case, pleadings evidence and verdict. And an

appeal from the decree must be decided in the same way

—upon the whole case. Clyde v. Richmond & D. R. Co.

et al., 18 C. C. A. 467; Watt v. Starke, 101 U. S. 247;

Johnson v. Harmon, 94 U. S. 371. Counsel for appel-

lants did not move for a new trial, or, as we have al-

ready stated, take the proper, or any, steps to get the

testimony and other proofs into the record on appeal, al-

though all points arising upon the trial of issues sub-

mitted to a jury in an equity case, must be reviewed

by the Court ordering the trial, before they can be re-

viewed by the Appellate Court. McLaughlin v. Bank

of Potomac, 7 How. 227; Brockett v. Brockett, 3 How.

691; Johnson v. Harmon, supra. On this account, alone,

this appeal would have to be dismissed, or the judg-

ment of the Court below affirmed. There's no appeal

from an order directing questions of fact to be tried be-

fore the Judge and a special jury, because that is a

matter of discretion, and one of the reasons given is that

there's no appeal from the discretion of one Judge or

Court to that of another. See authorities already cited to

this point, and 2 Dan. Chan., 6th ed., *1462, *1463,

and note; also, Id., *1075, *1076, and notes. But

there is a way

—

"the only way"—to get the testimony and

proofs thus taken before an Appellate Court (1 Foster,

sec. 305, p. 551, and cases cited), which way has not been

followed here. It would be idle to speculate upon how
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this case, whether a law or an equity suit, might have

come here in a reviewable shape. It has not come up that

way, and it is too late now to remedy the defects in the

record. As the record stands, no Appellate Court, if it

could consider the case at all, could help affirming the

judgment or decree of the lower Court. The clerk of the

Alaska Court certifies (Rec. 47), that this record is a

"full, true, and correct transcript of the records and files

of the proceedings" in this cause, "as the same appears

of record and on file in my office, pertaining to the or-

der [judgment] in said cause appealed from, and in ac-

cordance with the order allowing said appeal.'' The

only inference that can be drawn from this is that the

testimony and proofs taken herein were never made of

record by bill of exceptions (A. C, title II, sec. 372), by

filing in the case, or otherwise, and so cannot be

reached by certiorari, new appeal, or writ of error.

The conclusion of this matter is that whether this be a

law suit or an equity suit, the testimony taken and the

evidence introduced, ought in some proper manner, suit-

able to the nature of the cause, to have been incorporated

into the record, and come up here.

In Conn v. Penn, 5 Wheat. 424-42,8, the decree of the

lower court was reversed, not only because all the testi-

mony which was before the lower court was not before

the Appellate Court, but because all parties interested

were not before the Court; and in N. O. v. U. S., 5 Pet.

449, the decree of the lower court was reversed upon the

authority of Conn v. Penn; but neither of these cases was

much like this. Moreover, appellants do not pray for (as
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required by R. S., sees. 997, 1012) nor want a reversal and

a new trial, (Rec. 41, 45,) or they would not protest

against the wording of the decree. They seem to expect

a modification of the decree entered, although thy do not

ask even for that.

Appellants seem much disturbed at what they call in-

consistencies in the conduct of the Court below. A
little closer study will prove these seeming inconsisten-

cies more apparent than real. Besides, although con-

sistency be a jewel, justice and right are yet better

things. This Court will not presume that the lower

court will tolerate any "litigation of the same cause with-

out end."

If this were an equity case, we should have no doubt

of the jurisdiction of this Court over this appeal. The

judgment or decree herein, called by the Code "judg-

ment" (A. C, sec. 37<i, supra) and by the record both

"order" and "decree" (Rec. 41, 43), is final and besides

fulfills all the requirements of the Code. A. C, title II,

sec. 251, which reads: "Sec. 251. All judgments shall be

entered by the clerk in the journal, etc," which section

applies as well to actions of an equitable nature as to ac-

tions at law. See section 380, same title.

This judgment was entered in Journal B, page 29.

Rec. 42.

If this judgment appealed from were not a final judg-

ment, this appeal would have to be dismissed on that ac-

count, for the word "final" is implied if not expressed in

any law providing for an appeal or writ of error, unless

expressly excluded. (McLish v. Rolf, 141 U. S. 661, con-
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struing sections 5 and 7 of the act to establish Circuit

Courts of Appeals.

1. Long established practice, as well as

2. The law of Alaska, justified the Court below in dis-

missing this cause without prejudice to another action

for the same cause or any part thereof.

3. Whether this was a proper case for the adoption

of this form of judgment or decree, was a matter of dis-

cretion and practice of the Court below, and not subject

to review either by writ of error or appeal, except in

cases of abuse of discretion, or, considering the circum-

stances, unjustifiable practice.

4. There is no testimony or other proofs in the record

or files of this court, iu this case, upon which to predicate

error, abuse of discretion, or improper practice; and this

Court cannot presume error which depends upon facts

undisclosed by the record. The presumption is all the

other way. Omnia praesumuntur rite esse acta.

Respectfully submitted,

LORENZO S. B. SAWYER,
MALONY & COBB, and

W. E. CREWS,

Counsel for Appellee.


